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This appeal involves an important is-ue--the use 
of temporary admission preferences or "quotas" in court 
decrees designed to remedy unlawful employment practices-- 
an issue on which "the court seems badly divided." 
Feinberg, J., concurring, slip opinion at 2304. Because 
of the importance of the isoue and because the panel opinion 
conflicts with previous opinions of this Court* and of 
other courts of appeals, en banc consideratien is warranted, 
This suit was brought against Local 23, Shect Metal 
Workers, challenging the discriminatory exclwsion of blacks 
and persons with Spanish surnames from union membership, 
in violation of Title VII, Civil Rights Act of 196 4, 
U.S.C. § 2000e et sea. (1970, Supp. I1.). Tue panel” 
eva’uated the evidence of the three week trial and found 
that Local 28 “exercises complete control over entry into 
the sheet metal trade in New York City." Slip opinion at 


2483. In exercising that control, the panel found, Local 


* The issue has bé.a discussed by panels cf this 
in United States v. Wood Wire, & Met 

471 F.2d 403, cert. de Ti 

ort Guardi Ins, is t : ti ; _on ission, 


“July 28, 1975; Bets 


Corre ct ic yal Cweyie) 


Lis. a es. at {5733+ Chinee v. 1 ard of ixaminers, 
wee F.2d Docket Nos. /0-/lol-75-7104, Jia. iY, 17/6 
(split sei. Pet. tor reh. filed Feb. 2, 1976. 


Compare, Alevy “WV. Downstate Medical Center N.Y, 2d 
(April @, is7é}e ee: 


wk comic Circuit Judge Smith, Circuit Judge Feinberg, 
and District Judge Ward (S.D.N.Y.). 
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28 “consistently and egregiously violated Title VII." 
Id. at 2487, The panel further found that Local 28 had 
acted in "bad faith" in not complying with previous court 
or’ers directing the elimination of discrimination, and 
concluded that Local 28's behavior "would be even worse 
had it not been for the rather minor concessions it has 
grudingly made under court order." Id. at 2488-90. 
Despite Local 28's "egregious" conduct, the panel 
in a split opinion, limited relief.* While agreeing with 
Judge Smith that the District Court properly imposed 
a goal of 29% for non-white membership in the union in- 
cluding its apprentice program by 1981, the panel majo- 
rity voided a 3:2 non-white ratio established by the 
court-appointed Administrator and ordered by the District 
Court and prohibited the District Court from establishing 
any temporary ratio for entry into the apprenticeship 
program, once Local 28 validates and administers job-re- 
lated tests.** According to the majority, a validated 
test makes "ability to perform the sole criterion for 
selection," Id, at 2499, so that the use of the ratio 
"to the lists of those successful in such an exam is 


bidden reverse discrimination.” Id. at 2501. The majo 


er een eS te ee eee mr ne eee ee eee ee eee 


* Judge Smith wrote the panel opinion but stated |! 
"disagreed with majority of the panel on this point,” 


*k §=The ratio was established pursuant to an Affirmative 
Action Program (supplemental record, 55) ordered into 
effect by the District Court on November 13, 1975. 
Program is presently the subject of an appeal filed by 
Local 28 (Dkt. No. . 43-6003). 
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relied for this conclusion on its reading of Kirkland v. 
New York State Department of Corrections, 520 F.2d 420 
(2d. Cir. 1975); Griggs v. Duke Power Co., 401 U.S. 424 
(1971), and § 703(h) of Title VII, 42 U.S.C. § 2000e-2(h). 
In addition, Judge Feinberg, in a concurring orinion, in- 
timates that § 703(j) of Title VII, 42 U.S.C. § 2000e-2(j), 
may be an absolute bar to the use of race or sex-bansed 
ratios to cure unlawful discrimination under all circum- 
stances. 

THE USE OF A TEMPORARY RATIO FAVORING 

THE ENTRY OF NON-WHITES INTO THE APPREN 

TICE PROGRAM IS AN APPROPRIATE REMEDY 

UNDER TITLE VII, EVEN ASSUMING A VALID TEST. 

The holding by the panel majority in this case is 
the first zppellate holding denying a District Couwt ¢ 
power to fix temporary ratios for entry level positions 
to remedy past unlawful (and here, also, egregious, 
blatant, bad faith) discrimination. It conflicts not only 
with holdings of other panels of this Court,* but those of 
other courts of appeals,.** 


While the panel majority recognized the lesitine 


Sa I NO RT oR NNN No at eR 


Fattocrson v, Newser 
ee 


*k «Judge Mansfield's dissenting opinion in the denial of 
rehearing en banc in See suora, 11 FEP Cases at 5 
56, cites repreventative decisions in each court of 

to have considered the issue. Other cases are coll 

eet Preferential Reliez in Employment Discrimination 


Cases, 5 Loyala U.L.J. (Chicago l8-20, mn.8-10 (1974) 
2 


of the District Court's requirement that Local 28 attain 
a non-white membership of 29% by 1981, it denied the court 
(and Local 28) the most reliable--and perhaps, in a re- 
cessionary economy the only--means for achieving that 
geal: the use of race-based ratios for the entry of 
qualified applicants into the apprentice program. The 
recor¢e in this case demonstrates the strong need for ouch 
relief, especially since the apprentice program has histeri- 
cally provided almost 80% of the entrants into Local 2%. 
(401 F.Supp at 471).* Progress in meeting interim goals 
anu the ultimate goal of 29% non-white membership in Local 
28 has already been severely hampered so that as of 
January 15, 1976, six months after the District Court's 
decision, Local 28's population (including enprentices} 
remains at less than 5% non-white, See, Morrow’. Crisler, 
491 F.2d 1053, 1056 (5th Cir. 1974) (en banc) cert. denied. 
419 U.S. 895 (1974) (quotas approved because in remedying 
discrimination, the court's remedy "must be one that works 
and works now’). 

In severely circumscribing the power of the District 
Court the penel majcrity erred on at least five grovurcs: 


1. The majority holds that the highest test scorers 


\ 
must be given preference, regardless of how 

Pursuant to the District Court's decision Local 
administered a journeyinan examination in October, 19/5; 
56 persons passed of whom only 17 were non-white (supp 
mental record, 60 at 47). ‘tne Affirmative Action Prozren 
(supplemental record, 55) directed the entry of 100 appoven- 
tices ii: February, 1976. As the panel opinion noted tx: 
number was reduced to 66 persons of whom 33 were non-white, 
primarily because of unemployment in the industry. 
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are included in that category, and regardless of the 
number of non-whites whose scores are high enough to pre- 
dict success in the apprentice program, 
The majority's approach is manifestly unfair. 
While attempting to provide a remedy for past discrimina- 
tion the majority requires that non-white applicants, who 
are only now obtaining a real opportunity toa be selected 
as apprentices, must be judged by new and more stringout 
standards than have historically been applied to whites. 
In the past there was no cut-off score on the tests used 
for selection of apprentices (401 F.Supp. at 475). Indeed 
the defendants have reached as far down the test score 
lists as necessary to select apprentices to fulfill their 
needs.“ ‘hus, future non-white applicants should be 
permitted to be selected not in comparison with a parti-~- 
cular group of white applicants but in comparison with 
the flexible standards histcrically available to whites. 
To do otherwise would disregard the essential purpose of 
the remedy, to overcome the past discrimination. Morro’ 
F.2d 1053 (5th Cir. 1974) (en banc); 
ther, 452 F.2d 315 (8th Cir. 1972) 
face based ratio which selects none-whi 
£ apprentice classes has varied preat. 
m year eater 1). Furthermore in 1970 
fe canaries beren to choose two classes from the rankin: 
one test. Th¢ bers of the later class were selec 
from the group ranking lower than the class select: 


(170a-174a). “In 1869 because of a need for manpower 
who took thetest were admitted. 401 Ciipyp at 479, 


£ 
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meet the standards ‘for predicted success as apprentices 
on the test and who are within the range of acceptability 
under Local 28's traditional selection procedures is, far 
from constituting "reverse discrimination", only fair 

and just.* 

2. The concept of "identifiable reverse discrimina- 
tion" has little application to the facts of this case. 
Under the terms of the District Court's Order and Judgment 
(G21{c), 137a-39a) and the Affirmative Action Program 
(422. supplemental record, 55) the defendants are required 
to administer an apprentice aptitude test and indenture 
apprentices on a yearly basis. But for that directive, 
no one would presently be gaining admission to the program 

at Local 28's insistence, the Joint Apprentice~ 
ship Committee has refused to indenture new apprentice 


classes since October 1972. (See Stipulation of Facts 451, 


* The imposition of higher qualifications as a condition 
for providing relief for non-whites also reinforces the 
continuing deterrent effect of Local 28's previous blatently 
discriminatory practices, Only wren a substantial number 

of non-whites are actually enrolled in the apprenticeshi: 
program is it likely that non-whites will believe that the 
discriminatory barriers to entry into Local 28 have fallon 


We are not santuine enough to be of the 
view that beniscn recruitment programs can 
purge in two years a reputation which dis 
criminatory practices of approximately 30 
years have entrenched in the minds of biacs 


F.2d at 1056. 
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1073a). Thus, it is only because of the District Court's 


exercise of its remedial power under Title VII that 
whites presently have any opportunity to gain admission 
to the apprentice program. To that extent, the District 
Court's action provides a special benefit to whites 
as well. See, Patterson v. Newspaper & Mail Deliverers 
etc, sunra, 514 F.2d at 773. Thus, the admission ratio 


+ 


here "cannot be characterized as illegal or unfair.” Ic, 
at 775. 

3. Section 703(j) does not deprive the District 
Court of power to impose entry ratios to cure prior dis- 
crimination, First, § 703(j) is found in that part of 
Title VII which defines unlawful discrimination. Cf. 
Frenks v. Bowmen Transportation System, 44 U.S.L.W. 4555 
4360 (March 26, 1976}.* This court has expressly held 
that § 703(j) does not limit the power of a District Court 
to order appropriate relief, including entry ratios, once 


there has been a clear violation of the law. In Rios v. 


eee 


~~ 


* In Frenks, the Supreme Court held that a related 


provision, 5 /03{h), 42 U.S.C. 2000e-2(h) 


pane on 


ee eee 


is directed toward &fining what is and what 
is not an illegal discriminatory practice. 
1 


There is no indication re the legislative 
materials that jthis section] was intended 
to modify or restrict relief otherwise ap- 
propriste once «a2 illegal discriminatory 
practice occurring aiter the effective date 
of the Act is preved. 
44 U.S.L.W. at 4360. CE, Chance v. Board of Education, 
supra (Oakes, dissenting). “s reel eiehe ete se i, a 
7 
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Steamfitters, Local 638, supra, 501 F.2d at 631, this Court 


held that § 703(j) 
was intended to bar preferential 
quota hiring as a means of changing 
a racial imbalance attributable to 
causes other than unlawful discrimi- 
natory conduct. It does not prohibit 
the use of goals “to eradicate the ef- 
fects of past discriminatory practices." 

Cf. United States v. Lathers, Local 46, supra, 
471 F.2d at 413, Other courts agree.* 

Second, the Rios holding finds ample support in 
the legislative history of the 1972 amendments to Title 
VII, legislative history which neither the concurring 
opinion here nor any panel of the Court has yet discussed, 
In 1972 Senator Ervin proposed two amendments to prohibit 
the type of relief which the concurring opinion consider: 
§ 703(j) precludes.“* Both were,defeated by two-thirds 
majorities, The Democratic and Republican floor managers 
both explained that they opposed the amendments because 
they would prevent District Courts from providing adequate 
remedies for pervasive discriminatory practices, Senator 
Javits expressly mentioned certain preliminary relicf 


ordered by the District Court in Rios. 


The text of the amendments, nos. 829 and 907, 
in Senate Committee on Labor and Public Welfare, } 
tive His tory of the Equal Emoloymrent Opvort unity 


mittee Print, L97zZ) at LUI7 aad del respectively. 


8 | 
&, / 


Why 


Cop 


I would also like to cite in that regard 
{i.e., § 703(j)] the opinion in the United 
States v. Ironworkers Local No. 86, 443 F. 
2d 544, decided in the Ninth Circuit Court 
of Appeals as recently as May of 1971, in 
which the court held, in a Title VII "pat- 
tern or practice" case, that there was an 
affirmative duty for minority recruitment 
where it was shown that there was past dis- 
crimination which now required correction, 
and that the court could order that correc- 
tion affirmatively without violating section 
703(j) relating to preferential treatment 

of individuals .t any group, and so forth, 
where had been iliesality. The Court would 
rot allow a respondent to profit from his 
own illegality under cover of Section 703(j). 


Now, Mr. Presidert, I am told, and I 
believe the information to be reliable, thet 
under the decision made last week by Judge 
Bonsal in New York, in the Steamfitters 
case [337 F.Supp. 217 (SDNY 1972)] an af- 
firrative order was actually entered re- 

viring 2a union lecal to take in a given 
number of minority-group apprentices. 


What this amendment seeks to do is te 
undo the Philadeiphia plan and those court 
decisions. 


* * * 


The amendment, in addition to dismantling 
the Executive order program, would deprive the 
courts of the opportunity to order affirmative 
action under Titie VII of the type which they 
have sustained in order to correct a history 
of unjust and illesal discrimination in en- 
ployment and thereby further dismantle (sic) 
the effort to correct these injustices, 


118 Cong. Rec. 1565 (1972). Senator Williams ezrecd: 
7 


c 


fyi 


; 
amendment would strip Title VII 
of the Civil Rights Act of 1964 of all its 
basic fiber. It can be read to deprive 
even the courts of any power to remedy 
clearly proven cases of discrimination, 


I am afraid--I am desperately afraid-- 
cal 
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Id. at 1676. The holding of the panel majority, we sub- 


mit, accomplishes what Congress expressly rejected.* 


4. Kirkland v. New York Department of Correctional 


Services does not support the panel majority. In Kirkland, 
this Court held that the use of a racial quota for the 
purpose of promotion from the entry position of correc- 


tional officer to the next higher position, sergeant, where 


there was a "paucity of proof concerning past discrimina~ 
tion,'"' was impernissible. Kirkland, supra, 520 F.2d at 
428. The proof in the present case comes closer to 
being a surfeit than a paucity: Local 28's unlawful be- 
havior was consistent, egregious, blatant, in bad faith; 


"indeed," the full panel notes, Local 28's brief on ap- 


? 


peal "does not even make a serious effort to cont 


finding of Title VII violations." Slip opinion at 
Moreover, the preference here will operate only at 

level of entry into the apprenticeship program and will 
not interfere with a statutorily-mandated civil service 
promotion system, In Kirkland, by contrast, the affected 


white correctional officers had "vested" positions on ¢ 


* The Section<-by-Section Analysis of the Equai, Emp} 
ment Opportunity Act of 1972 states: 


"In any area where the new Law does not 
address itself, or in any areas where a speci 
fic contrary intention is not indicated, it 
was assumed that the present case Liaw as Ceo~ 
veloped by the courts would continue to govern 
the applicability and construction of Title 
VII." 118 Cong. Rec. 7166 


See prior case law referred to in footnotes at pp.3,8 


St pra. 
Z 10 


civil service promotion list, considerations which 
the Court deemed crucial in reaching its decision, 


Kirkland, supra, 520 F.2d at 428-29. See also, Bridge- 


port Guardians, Inc. v. Bridgeport Civil Serv. Comm'n., 
supra, 482 F.2d at 1341 (entry-level preference ap- 
proved; promotion ratios disapproved). 

5. A validated test will not necessarily cis- 
tinguish qualified applicants by merit. The majority 
implicitly assumes that ratings on a validated test 
will have a one-to-one correspondence with ability < 
a sheet metal worker. There are two reasons why this 
unlikely. First, no test has yet been devised which 
gives such a perfect fit. While a validated aptitude 


test may show a significant correlation between high 


scores and success as a sheet metal apprentice, it may, 
and probably will, not predict significant differences be- 
tween the success as a sheet metal worker of two appli- 
cants with relatively high but different scores. Thus 
velidated test will not be able to predict with any 
certainty that an applicant with a score of 85 has less 
chance to graduate from the apprentice program than an 
applicant with a score of 95. Hence, using race 
factor in making selections from among qualified eppli- 


3: : 


cants to cure the past discrimination cannot constitute 


"yeverse" discrimination since there is no reliable method 
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of determining which of the qualified candidates has 


more "merit."' Moreover, a score on the mechanical com- 


prehension test to which the ratio would apply is only 
part of the selection standards for apprentices. The 
Affirmative Action Program (421-32, supplemental record, 
55) requires an applicant to meet age and education 
requirements and show a proficiency in math and a "reed 
and follow directions" test. "(T]he imposition of som- 
affirmative hiring relief need not inexorably lead to 
dilution of valid employment qualifications" Morrow v. 
Crisler, 491 F.2d 1053, 1056 (Sth Cir. 1974) (en banc). 
The preference in this case would not dilute proven 
standards of qualification. 

Second, the majority assumes the validated test 
will accurately predict performance as a sheet metal 
worker. That overstates test reliability. The examina- 
tion will predict trainability in the apprenticeship pro- 
gram. While there undoubtedly will be some significant 
correlation between test result and success as a shect 


metal worker, the true correlation is only between test 


e. Cf. VYulean v. Civil Service Cx 


en ee re tne ee 


n 


F.2d at 396, nll. The panel majority’ 
sumption therefore that the test will definitively 
termine the "merit" of someone as a sheet metal woxker 


is highly problematic. No test has yet been valideted, 


12 


Thus, the kind of factual record which would be necessary 


to measure the real impact of such a test in terms of 
impermissible "reverse discrimination" does not exist. 
The majority's assumption therefore has no present fac- 
tual basis. 

In sum, the majority's ruling in this case on 
the issue of an admission preference in favor of non- 
whites finds support in neither pricr precedent nor th 
terms of Title VII. The District Court's conclusion that 
a remedial goal was "essential to place the defendant 


in a position of compliance with the 1964 Civil Rights 


Act", 401 F.Supp. at 488, should not have bcen disturbed 


CONCLUS ION 
For the easons stated above and because the 
various panels of this Court are so "badly divided" on 
this question, rehearing en banc is appropriate. Rule 


35 F.R.A.P; Kirkland v. Department of Correctional 


Services, pet. for reh. denied, supra (Kaufman, C.J. 
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